The Honorable Michael Burgess The Honorable Jim McGovern

United States House of Representatives United States House of Representatives
Chairman, Committee on Rules Ranking Member, Committee on Rules
H-312, The Capitol H-312, The Capitol

Washington, DC 20515 Washington, DC 20515

June 10, 2024

Re: Opposition to amendment 1082 in the National Defense Authorization Act
(NDAA)

Dear Chair Burgess and Ranking Member McGovern:

The undersigned organizations write to express our strong opposition to amendment 1082, to the
National Defense Authorization Act (NDAA), offered by Chairman Issa and Representative Ross.
Like the Pro Codes Act (H.R. 1631) on which it is based, this amendment would extend copyright
protection to standards that are incorporated by reference into law. In previous letters, we
expressed concern that the House Judiciary Committee has not held a hearing on the Pro Codes
Act. Attaching this non-germane amendment to the NDAA would subvert regular order and deny
this proposal a public, transparent, deliberative process. We ask Congress to reject this non-
germane amendment to the NDAA.

In addition to our procedural concerns, the undersigned organizations share the substantive
concerns that this amendment would undermine a fundamental purpose of copyright law: to
provide public access to knowledge.

Amendment 1082 would limit access to publicly beneficial standards

Under this amendment, standards development organizations would retain their copyright in a
standard that is incorporated by reference into law, so long as the standard is made “publicly
accessible” online. However, this amendment would likely entrench some of the most obstructive
current practices of standards development organizations, providing read-only access to the codes
and limiting their use through restrictive licenses that prohibit copying, printing, and linking.
When standards are made available in this way, the public is restricted in how they can use and
share the standards. Often, SDOs require users to provide their personal information to access
the standards, which raises privacy concerns. The amendment explicitly permits SDOs to require
this, and the protections against abuse of this information are not sufficient.

No one owns the law

Although a standard might be developed by an industry group to promote its interests, once it is
incorporated into law by reference, it belongs to everyone. Under the “government edicts
doctrine,” works created by government employees have the force of law and belong to the public
domain. Libraries and other repositories rely on the government edicts doctrine to preserve and
provide access to the cultural record, including all elements of the law.


https://rules.house.gov/bill/118/hr-8070

Courts have recognized that no one can own the law. Last year, the D.C. Circuit stated that legal
text “falls plainly outside the realm of copyright protection.” In 2020, the Supreme Court of the
United States reaffirmed that “if every citizen is presumed to know the law, it needs no argument
to show . .. that all should have free access to its contents.”2 Extending copyright protection to the
law is unconstitutional under the First, Fifth, and Fourteenth Amendments, which guarantee the
public’s right to read, share, and discuss the law.

Providing access to the law is fair use

Even if standards incorporated into the law by reference could retain copyright protection, their
reproduction would be a fair use. In September 2023, the D.C. Circuit ruled that making standards
incorporated by reference publicly available is a lawful fair use that serves a nonprofit, educational
purpose of providing the public with a free and comprehensive repository of the law.3 The court
correctly applied copyright law in determining that the substantial public benefits of free and easy
access to the law, including government-mandated codes and standards, must be considered
against any potential monetary losses to the copyright holders.

Rather than passing a non-germane amendment to the NDAA, we urge Congress to engage with
our organizations and the public to meet its ostensible goal of making mandatory regulations
available online for free so people can know, share, and comment on them, while preserving
appropriate incentives for developing standards useful for incorporation by reference. Extending
copyright protection to elements of the law will only serve to unnecessarily ration public access to
US law.

Sincerely,

American Economic Liberties Project

American Federation of State, County and Municipal Employees (AFSCME)
American Library Association (ALA)

Association of Research Libraries (ARL)

Authors Alliance

Center for Democracy & Technology

Copia Institute

eBook Study Group

Electronic Frontier Foundation (EFF)

'American Society for Testing & Materials v. Public.Resource.Org, Inc., 82 F.4th 1262, 1268 (D.C. Cir.
2023).

2 Georgia v. Public.Resource.org, Inc., 140 S. Ct. 1498, 1507 (2020).

3 American Society for Testing and Materials v. PublicResource.org, Inc., 82 F.4th 1262 (D.C. Cir. 2023).


http://public.resource.org/

Fight for the Future

Foundation for American Innovation
iFixit

Library Futures, NYU Engelberg Center
Repair.org

Program on Information Justice and Intellectual Property Project on the Right to Research
Public Citizen

Public Knowledge

Public.Resource.Org (PRO)

Society of American Archivists (SAA)
SPARC

Wikimedia Foundation

cc: Members of the House Rules Committee



	Re: Opposition to amendment 1082 in the National Defense Authorization Act (NDAA)
	Amendment 1082 would limit access to publicly beneficial standards
	No one owns the law
	Providing access to the law is fair use



<<

  /ASCII85EncodePages false

  /AllowPSXObjects false

  /AllowTransparency false

  /AlwaysEmbed [

    true

    /GTEestiDisplay-Bold

    /GTEestiDisplay-BoldItalic

    /GTEestiDisplay-Light

    /GTEestiDisplay-LightItalic

    /GTEestiDisplay-Medium

    /GTEestiDisplay-MediumItalic

    /GTEestiDisplay-Regular

    /GTEestiDisplay-RegularItalic

    /GTEestiDisplay-ThinItalic

    /GTEestiDisplay-UltraBold

    /GTEestiDisplay-UltraBoldItalic

    /GTEestiDisplay-UltraLight

    /GTEestiDisplay-UltraLightItalic

    /GTEestiText-Bold

    /GTEestiText-BoldItalic

    /GTEestiText-Book

    /GTEestiText-BookItalic

    /GTEestiText-Light

    /GTEestiText-LightItalic

    /GTEestiText-Medium

    /GTEestiText-MediumItalic

    /GTEestiText-Regular

    /GTEestiText-RegularItalic

    /GTEestiText-Thin

    /GTEestiText-ThinItalic

    /GTEestiText-UltraLight

    /GTEestiText-UltraLightItalic

    /MercuryTextG2-Bold

    /MercuryTextG2-BoldItalic

    /MercuryTextG2-Italic

    /MercuryTextG2-Roman

    /MercuryTextG2-Semibold

    /MercuryTextG2-SemiboldItalic

  ]

  /AntiAliasColorImages false

  /AntiAliasGrayImages false

  /AntiAliasMonoImages false

  /AutoFilterColorImages true

  /AutoFilterGrayImages true

  /AutoPositionEPSFiles true

  /AutoRotatePages /All

  /Binding /Left

  /CalCMYKProfile (Japan Color 2002 Newspaper)

  /CalGrayProfile (Gray Gamma 2.2)

  /CalRGBProfile (Adobe RGB \0501998\051)

  /CannotEmbedFontPolicy /Warning

  /CheckCompliance [

    /None

  ]

  /ColorACSImageDict <<

    /HSamples [

      1

      1

      1

      1

    ]

    /QFactor 0.40000

    /VSamples [

      1

      1

      1

      1

    ]

  >>

  /ColorConversionStrategy /LeaveColorUnchanged

  /ColorImageAutoFilterStrategy /JPEG

  /ColorImageDepth -1

  /ColorImageDict <<

    /HSamples [

      2

      1

      1

      2

    ]

    /QFactor 0.76000

    /VSamples [

      2

      1

      1

      2

    ]

  >>

  /ColorImageDownsampleThreshold 1.50000

  /ColorImageDownsampleType /Bicubic

  /ColorImageFilter /DCTEncode

  /ColorImageMinDownsampleDepth 1

  /ColorImageMinResolution 150

  /ColorImageMinResolutionPolicy /OK

  /ColorImageResolution 300

  /ColorSettingsFile ()

  /CompatibilityLevel 1.5

  /CompressObjects /Tags

  /CompressPages true

  /ConvertImagesToIndexed true

  /CreateJDFFile false

  /CreateJobTicket false

  /CropColorImages false

  /CropGrayImages false

  /CropMonoImages false

  /DSCReportingLevel 0

  /DefaultRenderingIntent /Default

  /Description <<

    /ENU ([Based on 'Adobe PDF Preset for Accessibility'] Use these settings to create high quality Adobe PDF documents suitable for a delightful viewing experience and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 7.0 and later.)

  >>

  /DetectBlends true

  /DetectCurves 0.10000

  /DoThumbnails false

  /DownsampleColorImages true

  /DownsampleGrayImages true

  /DownsampleMonoImages true

  /EmbedAllFonts true

  /EmbedJobOptions true

  /EmbedOpenType false

  /EmitDSCWarnings false

  /EncodeColorImages true

  /EncodeGrayImages true

  /EncodeMonoImages true

  /EndPage -1

  /GrayACSImageDict <<

    /HSamples [

      1

      1

      1

      1

    ]

    /QFactor 0.40000

    /VSamples [

      1

      1

      1

      1

    ]

  >>

  /GrayImageAutoFilterStrategy /JPEG

  /GrayImageDepth -1

  /GrayImageDict <<

    /HSamples [

      2

      1

      1

      2

    ]

    /QFactor 0.76000

    /VSamples [

      2

      1

      1

      2

    ]

  >>

  /GrayImageDownsampleThreshold 1.50000

  /GrayImageDownsampleType /Bicubic

  /GrayImageFilter /DCTEncode

  /GrayImageMinDownsampleDepth 2

  /GrayImageMinResolution 150

  /GrayImageMinResolutionPolicy /OK

  /GrayImageResolution 300

  /ImageMemory 1048576

  /JPEG2000ColorACSImageDict <<

    /Quality 15

    /TileHeight 256

    /TileWidth 256

  >>

  /JPEG2000ColorImageDict <<

    /Quality 15

    /TileHeight 256

    /TileWidth 256

  >>

  /JPEG2000GrayACSImageDict <<

    /Quality 15

    /TileHeight 256

    /TileWidth 256

  >>

  /JPEG2000GrayImageDict <<

    /Quality 15

    /TileHeight 256

    /TileWidth 256

  >>

  /LockDistillerParams true

  /MaxSubsetPct 100

  /MonoImageDepth -1

  /MonoImageDict <<

    /K -1

  >>

  /MonoImageDownsampleThreshold 1.50000

  /MonoImageDownsampleType /Bicubic

  /MonoImageFilter /CCITTFaxEncode

  /MonoImageMinResolution 1200

  /MonoImageMinResolutionPolicy /OK

  /MonoImageResolution 1200

  /Namespace [

    (Adobe)

    (Common)

    (1.0)

  ]

  /NeverEmbed [

    true

  ]

  /OPM 1

  /Optimize true

  /OtherNamespaces [

    <<

      /AsReaderSpreads false

      /CropImagesToFrames true

      /ErrorControl /WarnAndContinue

      /FlattenerIgnoreSpreadOverrides false

      /IncludeGuidesGrids false

      /IncludeNonPrinting false

      /IncludeSlug false

      /Namespace [

        (Adobe)

        (InDesign)

        (4.0)

      ]

      /OmitPlacedBitmaps false

      /OmitPlacedEPS false

      /OmitPlacedPDF false

      /SimulateOverprint /Legacy

    >>

    <<

      /AllowImageBreaks true

      /AllowTableBreaks true

      /ExpandPage false

      /HonorBaseURL true

      /HonorRolloverEffect false

      /IgnoreHTMLPageBreaks false

      /IncludeHeaderFooter false

      /MarginOffset [

        0

        0

        0

        0

      ]

      /MetadataAuthor ()

      /MetadataKeywords ()

      /MetadataSubject ()

      /MetadataTitle ()

      /MetricPageSize [

        0

        0

      ]

      /MetricUnit /inch

      /MobileCompatible 0

      /Namespace [

        (Adobe)

        (GoLive)

        (8.0)

      ]

      /OpenZoomToHTMLFontSize false

      /PageOrientation /Portrait

      /RemoveBackground false

      /ShrinkContent true

      /TreatColorsAs /MainMonitorColors

      /UseEmbeddedProfiles false

      /UseHTMLTitleAsMetadata true

    >>

    <<

      /AddBleedMarks false

      /AddColorBars false

      /AddCropMarks false

      /AddPageInfo false

      /AddRegMarks false

      /BleedOffset [

        0

        0

        0

        0

      ]

      /ConvertColors /NoConversion

      /DestinationProfileName (U.S. Web Coated \050SWOP\051 v2)

      /DestinationProfileSelector /UseName

      /Downsample16BitImages true

      /FlattenerPreset <<

        /PresetSelector /MediumResolution

      >>

      /FormElements true

      /GenerateStructure true

      /IncludeBookmarks true

      /IncludeHyperlinks true

      /IncludeInteractive true

      /IncludeLayers false

      /IncludeProfiles true

      /MarksOffset 6

      /MarksWeight 0.25000

      /MultimediaHandling /UseObjectSettings

      /Namespace [

        (Adobe)

        (CreativeSuite)

        (2.0)

      ]

      /PDFXOutputIntentProfileSelector /UseName

      /PageMarksFile /RomanDefault

      /PreserveEditing true

      /UntaggedCMYKHandling /LeaveUntagged

      /UntaggedRGBHandling /LeaveUntagged

      /UseDocumentBleed false

    >>

  ]

  /PDFX1aCheck false

  /PDFX3Check false

  /PDFXBleedBoxToTrimBoxOffset [

    0

    0

    0

    0

  ]

  /PDFXCompliantPDFOnly false

  /PDFXNoTrimBoxError true

  /PDFXOutputCondition ()

  /PDFXOutputConditionIdentifier (CGATS TR 001)

  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)

  /PDFXRegistryName (http://www.color.org)

  /PDFXSetBleedBoxToMediaBox true

  /PDFXTrapped /False

  /PDFXTrimBoxToMediaBoxOffset [

    0

    0

    0

    0

  ]

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /ParseICCProfilesInComments true

  /PassThroughJPEGImages true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo false

  /PreserveFlatness false

  /PreserveHalftoneInfo false

  /PreserveOPIComments false

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Remove

  /UsePrologue false

  /sRGBProfile (sRGB IEC61966-2.1)

>> setdistillerparams

<<

  /HWResolution [600 600]

  /PageSize [612.000 792.000]

>> setpagedevice





